
 
 

 

September 10, 2024 

Department of the Treasury  
1500 Pennsylvania Avenue, NW  
Washington, DC 20220 
 

Comments on 2024 Proposed Regulations Identifying Certain Basket Contract 
Transactions as Listed Transactions 

I. Introduction 

On behalf of the North American Tax Working Group (“NATWG”) of the International 
Swaps and Derivatives Association, Inc. (“ISDA”),1 I am writing in support of the 
comments submitted by the Securities Industry and Financial Markets Association 
(“SIFMA”) in its letter dated September 10, 2024 (the “SIFMA Letter”) on the 2024 
proposed regulations identifying certain “basket contract” transactions as “listed 
transactions” (the “Proposed Regulations”).2 

We also refer to our letter to the U.S. Treasury Department (“Treasury”) dated 
September 18, 2020, containing comments on the treatment of the modification of non-
debt derivatives under Section 1001 (the “ISDA Derivative Modification Letter”), a topic 
relevant to the Proposed Regulations as discussed below.3 

 
1 Since 1985, ISDA has worked to make the global derivatives markets safer and more 

efficient. Today, ISDA has over 1,000 member institutions from 76 countries. These members 
comprise a broad range of derivatives market participants, including corporations, investment 
managers, government and supranational entities, insurance companies, energy and 
commodities firms, and international and regional banks. In addition to market participants, 
members also include key components of the derivatives market infrastructure, such as 
exchanges, intermediaries, clearing houses and repositories, as well as law firms, accounting 
firms and other service providers. Information about ISDA and its activities is available on the 
Association’s website: www.isda.org. Follow us on Twitter, LinkedIn, Facebook and YouTube.   

2 Identification of Basket Contract Transactions as Listed Transactions, NPRM REG-
102161-23, Jul. 12, 2024.  The designation of a transaction as a listed transaction has multiple 
consequences, including that participants in, and material advisors with respect to, the 
transaction are required to file disclosures with the Internal Revenue Service (the “IRS”) or be 
subject to substantial penalties.  See Sections 6011, 6111, 6707, 6707A and the regulations 
thereunder.  

References to “Sections” herein are references to sections of the Internal Revenue Code 
of 1986, as amended (the “Code”), or the Treasury Regulations promulgated thereunder. 

3 The ISDA Derivative Modification Letter is attached hereto as Exhibit A. 
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In addition to endorsing the recommendations made in the SIFMA Letter, the NATWG 
would like to emphasize certain points of particular importance to the derivatives market. 

II. General Concerns:  The Proposed Regulations would apply to many 
non-abusive transactions, would inappropriately take the place of 
substantive guidance and would generate compliance burdens and 
uncertainty for taxpayers 

The Proposed Regulations follow two 2015 notices released by Treasury that designated 
certain “basket options” as listed transactions and certain “basket contracts” as 
“transactions of interest” (collectively, the “Basket Notices”).4  The Basket Notices apply 
to contracts referencing certain underlying assets where the taxpayer, or its “designee,” 
exercises discretion to change the underlying reference assets or algorithm, subject to 
exceptions.  Although basket options were already listed transactions under the Basket 
Notices, the Proposed Regulations have a meaningful impact on taxpayers because 
they elevate the significantly broader of the two categories – basket contracts – to listed 
transaction status. 

Listed transaction status means that participants in, and material advisors to, a 
potentially in-scope transaction may be subject to substantial penalties as well as 
significant reputational risk.  The category of listed transactions is intended to 
encompass abusive transactions that are subject to disallowance under current law, not 
ordinary business transactions.5  However, as drafted, the Proposed Regulations are 
broad in scope and unclear in many respects.  Consequently, they potentially apply to 
many non-tax motivated transactions.  They can also apply to many transactions that are 
not – at least under any clear governing authority – subject to disallowance under 
current law.  They therefore deviate significantly from the policies underlying the 
reportable transaction regime applicable to listed transactions. 

In particular, the Proposed Regulations potentially apply to derivatives and other 
investment contracts that reference indices on publicly traded securities and other 
publicly traded financial assets.  These indices may be managed by third parties 
unrelated to, and independent of, the taxpayer or the counterparty to the contract.  While 
these indices may be thematic and/or rules-based, they may have elements of discretion 
that do not clearly meet the specifically permitted discretion set forth in the Proposed 
Regulations.  For example, such indices may rely on commercially available corporate 
ratings (e.g., relating to environmental, social or governance (“ESG”) factors or financial 
strength) in order to establish the universe of reference assets to which the index is 
linked, and the providers of these ratings may employ some discretion in their 
determinations.  Moreover, for various reasons, these derivatives and indices might not 

 
4 Notice 2015-73, 2015-46 I.R.B. 660; Notice 2015-74, 2015-46 I.R.B. 663. 

5 See, e.g., 149 Cong. Rec. S. 10533, 10558 (Senate Finance Committee Print of the 
Technical Explanation of the Energy Tax Incentives Act of 2003, discussing new Section 6707A) 
(“The first category is any transaction that is the same as (or substantially similar to) a transaction 
that is specified by the Treasury Department as a tax avoidance transaction whose tax benefits 
are subject to disallowance under present law (referred to as a “listed transaction”)); Ann. 2000-
12, 2000-12 IRB 1 (“The Treasury and the Service have determined that each of those listed 
transactions involves a significant tax avoidance purpose and that the intended tax benefits are 
subject to disallowance under existing law”). 
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– at least clearly – qualify for exceptions to reporting under the Basket Notices and 
Proposed Regulations, such as the exception for indices that are “widely used and 
publicly quoted” and “based on objective financial information.”  In some cases, this is 
because the indices may involve considerations such as ESG factors that potentially do 
not qualify as “objective financial information” – a term that is undefined in the Basket 
Notices and the Proposed Regulations.  In other cases, it may be difficult to determine 
whether an index is “widely used,” another term that is not defined. 

Such indices, and the derivative and other investment contracts that reference them, 
serve a valuable investment function for their users.  Furthermore, discretionary 
elements of the type described above do not present the concerns underpinning the 
Basket Notices.  In fact, these transactions are very different from the paradigm 
transaction that motivated the Basket Notices:  a purported derivative contract that, in 
reality, represented beneficial ownership by the taxpayer of the underlying assets 
because the taxpayer received the economic return on a unique basket and actively 
controlled its composition.6  Derivatives determined by reference to publicly available 
indices linked to objective prices of publicly traded assets do not typically implicate these 
tax ownership concerns and therefore do not pose the central type of abuse targeted by 
the Basket Notices. 

These transactions can pose the technical questions that were the subject of the ISDA 
Derivative Modification Letter, namely the issue of when modifications to the terms of 
non-debt financial contracts result in a taxable event under Section 1001. As discussed 
in the ISDA Derivative Modification Letter, Treasury and the IRS have yet to issue 
substantive guidance on this topic, and little relevant case law or other authority exists.  
We provided a number of specific recommendations for guidance as to circumstances in 
which modifications to underlying assets or indices should not result in a taxable event 
under Section 1001.  We respectfully reiterate these recommendations, as we believe 
that substantive guidance, rather than reportable transaction reporting, is the best way to 
provide certainty to taxpayers and the IRS on this topic without deterring non-tax 
motivated investment transactions. 

As the ISDA Derivative Modification Letter expressed with respect to the Basket Notices, 
the Proposed Regulations can be expected to impose an ongoing and substantial 
burden on financial institutions. This burden exists because institutions that issue 
structured notes or execute other derivatives, in either case referencing more than one 
underlying asset, would be required to make determinations regarding whether such 
transactions are subject to listed transaction reporting under the Proposed Regulations. 
Given the breadth of the Proposed Regulations, the narrowly-circumscribed exceptions, 
and the presence of undefined terms such as “widely used,” “objective financial 
information,” “broad market,” and “market segment,” there is significant uncertainty in 
how these rules should be applied.  Accordingly, such determinations can take 
substantial time and resources even in the context of ordinary business transactions. 

 
6 See Notice 2015-73 (“The Treasury Department and the [IRS] are aware of a type of 

structured financial transaction, described [in Section 1 of the Notice], in which a taxpayer 
attempts to defer income recognition and convert short-term capital gain and ordinary income to 
long-term capital gain using a contract denominated as an option contract...The IRS may assert 
one or more arguments to challenge the parties' tax characterization of a basket option contract, 
including: (1) that C, in substance, holds the assets in the reference basket as an agent of T and 
that T is the beneficial owner of the assets for tax purposes…”). 
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The treatment in the Proposed Regulations of all in-scope transactions as listed 
transactions along with the broadening of this scope to include “substantially similar” 
transactions within the meaning of Treasury Regulations Section 1.6011-4(c)(4), as 
discussed further below, will significantly exacerbate this effect and deter taxpayers from 
entering into legitimate, non-abusive transactions.   
 
Further, as noted by SIFMA, the Proposed Regulations impose substantial retroactive 
filing requirements that are likely to be a significant burden for taxpayers, in that they 
apply to transactions in years prior to the date of publication of finalized regulations for 
which the period of limitations for assessment of tax has not ended.  For transactions 
that were already reported under Notice 2015-74, a requirement to file again represents 
an unnecessary and duplicative requirement because the IRS already has the same 
information about these transactions as would be required under the Proposed 
Regulations.  Beyond those transactions, because the Proposed Regulations are 
somewhat more open-ended in scope than the Basket Notices, as discussed below, and 
because the “listed transaction” rules can encompass certain transactions not required 
to be reported under the “transaction of interest” category, financial institutions and other 
market participants will be required to undertake a costly and difficult effort to identify 
and evaluate long-ago transactions that were determined at the time not to be reportable 
transactions but might now conceivably be in scope for retroactive reporting.  And 
because many financial institutions and tax return preparers have policies prohibiting the 
entry into a listed transaction, the retroactive designation of a transaction as a listed 
transaction may result in the inadvertent violation of these policies, with adverse 
consequences to these institutions as well as to taxpayers, even though the participants 
and advisors to the transaction followed the then-outstanding guidance in the form of the 
Basket Notices. 
 

III. Specific recommendations for narrowing and clarifying the scope of the 
Proposed Regulations 

 
Assuming the Proposed Regulations’ general approach is retained, the NATWG agrees 
with the SIFMA Letter that the Proposed Regulations should be substantially narrowed 
and clarified to ensure that they capture only transactions that are abusive and do not 
deter taxpayers from entering into ordinary investment transactions out of fear that the 
reporting regime might apply.  The NATWG would like to emphasize the following 
recommendations in particular: 
 
A. Scope of “substantially similar”  
 
The NATWG reiterates the recommendation expressed in the SIFMA Letter that the 
“substantially similar” standard in the Proposed Regulations should be replaced by the 
limiting language from the Basket Notices that a transaction would only be “substantially 
similar” to the transaction identified in the relevant Notice if the transaction met specified 
criteria.  The ambiguity as to what constitutes a transaction with “the same or similar 
types of tax consequences and that is either factually similar or based on the same or 
similar tax strategy [to the basket contract listed transaction],” along with the principle 
under Treasury Regulations Section 1.6011-4(c)(4) that “substantially similar” be 
construed broadly, will increase the expense and difficulty faced by market participants 
in evaluating non-abusive transactions. As it is, taxpayers have already found it 
challenging to interpret the scope of the Basket Notices in many cases.  Accordingly, 
absent specific criteria, the “substantially similar” standard in Proposed Regulations 
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expands the already uncertain universe of in-scope transactions while making the 
precise boundaries of this expanded universe less clear.  In addition, as noted above, 
this scope expansion makes compliance with the retroactive reporting requirement 
extremely challenging. 
  
B. Definition of designee 
 
The NATWG similarly echoes the recommendation in the SIFMA Letter that the 
definition of “designee” whose exercise of discretion results in application of the 
Proposed Regulations should be narrowed.  In particular, the “selected by” prong of the 
definition of “designee” should be replaced with a narrower “acting in concert” 
requirement. There should be a meaningful relationship between the taxpayer receiving 
the tax benefit and the party modifying the reference basket. Including any party 
“selected by” the taxpayer to suggest, request, or determine changes in the reference 
basket or trading algorithm without a limiting principle could, in its broadest 
interpretation, include a calculation agent or index sponsor with which the taxpayer has 
no significant connection, merely because the contract designates that person as 
responsible for making certain determinations. 
 
The NATWG also recommends limiting the “compensated by” prong to exclude 
circumstances where an index, rating or other market measure is generally available to 
market participants on commercial terms, such as through a license or similar 
arrangement, and therefore is not unique to the taxpayer.  Such arrangements do not 
implicate the concerns motivating the Basket Notices and the Proposed Regulations 
because the taxpayer has no influence on the determinations made, notwithstanding that 
the index sponsor or other similar provider may receive compensation (typically from the 
counterparty). 
 
C. Scope of discretion 
 
As with the SIFMA Letter, the NATWG is concerned about the impact of the Proposed 
Regulations on market participants’ ability to link derivatives to “thematic” indices – that 
is, indices based on certain predetermined themes or criteria, the maintenance of which 
may involve some level of subjectivity, such as indices based on ESG factors or indices 
that are intended to comply with Shariah law. The uncertainty under the Basket Notices 
regarding (i) whether the index committee for such an index might be a “designee” and 
(ii) whether such themes or criteria are sufficiently objective to avoid causing the 
taxpayer to be treated as exercising discretion when the associated indices are 
administered has limited the market for such derivatives.   
 
In the context of the Proposed Regulations, the NATWG agrees with the 
recommendation in the SIFMA Letter that “discretion” should not be found to exist where 
an index has a theme that is based on rules determined at the inception of the contract 
and changes consistent with such rules are made to the basket in order to maintain 
exposure consistent with that theme. 
 
As an alternative to expanding the universe of permissible types of discretion, Treasury 
and the IRS could exclude derivatives that reference these indices from reporting by 
expanding and/or clarifying existing exceptions to the definition of “designee” in the 
Proposed Regulations.  For example, the exception applicable in respect of indices 
tracking a broad market or market segment could be clarified as including indices 
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tracking a clearly stated and consistently followed theme, even if there may be elements 
of discretion in the determinations necessary for the relevant administrator or calculation 
agent to follow that theme.  Treasury could also exclude many of these derivatives from 
reporting by expanding and/or clarifying the exception for “widely used and publicly 
quoted” indices to permit non-financial inputs (e.g., a company’s annual emissions of 
carbon dioxide) that are obtainable from public sources.7 
 
D. Contracts with resets 
 
The NATWG also concurs with and echoes the proposition in the SIFMA Letter that the 
Proposed Regulations should exclude contracts that have a term of one year or less or 
have a reset at least annually, where a “reset” is defined as a payment event pursuant to 
which all gains and losses on the referenced underlying property for the relevant period 
are taken into account in determining the amount of such payment. As described in the 
SIFMA Letter, contracts with these features would not present the opportunity for 
material deferral or conversion into long term capital gain. 
 
In the case of notional principal contracts specifically, the tax accounting rules under 
Treasury Regulations Section 1.446-3 regarding periodic payments would, in any event, 
require a taxpayer to recognize, as ordinary income or a deduction, an amount based on 
the increase or decrease in value of any index as of the end of the year where the 
corresponding payment is not determined or made until the next year.8  Accordingly, 
notional principal contracts that provide solely for annual (or more frequent) periodic 
payments do not present the opportunity for deferral or conversion of income and should 
be excluded from the Proposed Regulations. 
 
E. Reliance on taxpayer representations and forms 
 
Under the Proposed Regulations, with respect to a counterparty “C,” a transaction is not 
the same as or substantially similar to a basket contract transaction if the taxpayer 
represents to C in writing under penalties of perjury that none of the taxpayer’s returns 
for taxable years ending on or after January 1, 2011 has reflected or will reflect a tax 
benefit with respect to the transaction. 
 
The NATWG reiterates the observation in the SIFMA Letter that (i) to the extent the 
concern is the taxpayer’s inaccurate reporting, the taxpayer’s own returns are already 
subject to penalties of perjury, and (ii) the “penalties of perjury” language could in 
practice lead parties to abandon ordinary commercial transactions that have no potential 
for tax abuse.  We observe that, as permitted by Treasury Regulations, market 

 
7 We observe that, if the recommendations made in the SIFMA Letter, and echoed in 

Section III.B above, regarding narrowing the definition of “designee” are accepted, derivatives 
referencing many of these thematic indices would be exempt from reporting because the indices 
are generally available for licensing or are themselves based on ratings or other metrics that are 
similarly available. 

8 Treasury Regulations Section 1.446-3(e)(2). 
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participants already rely for tax withholding purposes on counterparty representations 
that are not made under penalties of perjury.9 

Relatedly, the NATWG echoes the SIFMA Letter’s recommendation that, for purposes of 
providing a reporting exception to counterparty “C” with respect to C’s transactions with 
non-U.S. taxpayers, Forms W-8IMY and W-8EXP should be allowed in addition to Forms 
W-8BEN and W-8BEN-E, assuming the relevant form demonstrates that the party
providing it is not a U.S. taxpayer with respect to the transaction.  In this regard, the
Basket Notices allowed a Form W-8EXP to be provided for this purpose, whereas the
Proposed Regulations do not.  The preamble to the Proposed Regulations does not
indicate the reason for this change, and the NATWG is unaware of any policy reason for
the change.

IV. Conclusion

For all of the foregoing reasons, the NATWG agrees with the SIFMA Letter’s 
recommendations and emphasizes the recommendations described above as of 
particular importance to the derivatives industry.   

Thank you for your consideration of these concerns. We would be pleased to discuss 
any aspect of this letter with you further. 

Yours truly, 

Maureen Smith 

 

9 Treasury Regulations Section 1.1441-4(a)(3)(ii) provides that amounts attributable to 
notional principal contracts shall not be treated as effectively connected with the conduct of a 
trade or business within the United States if the payee provides a representation in an ISDA 
Agreement that the payee is a U.S. person or a non-U.S. branch of a foreign person. Such 
representation is not required to be made under penalties of perjury. 



Exhibit A – ISDA Derivative Modification Letter 

[enclosed] 














































